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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 
Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1.136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days wilt be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 

- Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1)13 Responsive to communication(s) fileij on 07 October 2003 . 
2a)n This action is FINAL. 2b)l3 This action is non-final. 

3) 0 Since this application is in con(jition for allowance except for fornial matters, prosecution as to the merits is 

close(j in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1, 453 O.G. 213, 
Disposition of Claims 

4) S Claim(s) 1-9.35,36 and 38-40 is/are pen(jing in the application. 

4a) Of the above claim(s) is/are withcjrawn from consi(jeration. 

5) 0 Claim(s) is/are allowed. 

6) 13 Claim(s) 1-9,35,36 and 38-40 is/are rejected. 
?)□ Claim(s) is/are objected to. 

8) n Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) n The specification is objected to by the Examiner. 

10) 0 The drawing(s) filed on is/are: a)n accepted or b)^ objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 

1 1) 0 The proposed drawing correction filed on is: a)n approved b)n disapproved by the Examiner. 

if approved, corrected drawings are required in reply to this Office action. 

12) 0 The oath or declaration is objected to by the Examiner. 
Priority under 35 U.S.C. §§119 and 120 

1 3) 0 Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 1 9(a)-(d) or (f). 

a)nAII b)n Some*c)n None of: 

1 .□ Certified copies of the priority documents have been received. 

2. n Certified copies of the priority documents have been received in Application No. . 

3. n Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (POT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 

14) n Acknowledgment is made of a claim for domestic priority under 35 U.S.C. § 1 19(e) (to a provisional application). 

a) □ The translation of the foreign language provisional application has been received. 

15) 0 Acknowledgment is made of a claim for domestic priority under 35 U.S.C. §§ 120 and/or 121 . 

Attachment(s) 

1) □ Notice of References Cited (PTO-892) 4) □ Interview Summary (PTO-413) Paper No(s). . 

2) □ Notice of Draftsperson's Patent Drawing Review (PTO-948) 5) □ Notice of Informal Patent Application (PTO-152) 

Information Disclosure Statement(s)(PTO-1449) Paper No(s) . 6)0 Other: 
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DETAILED ACTION 
Claim Rejections - 35 USC § 102 

1 . The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent. in the United 
States. 

2. Claims 1-5, 35-36, and 38-40 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Graham et al. (US 4,179,866). 

Graham et al. disclose a case packer comprising a box erecting apparatus (not 
shown in detail, see column 1 , lines 35-38 - inclusion of US 3,739,696), elevator lift 
apparatus supported by cylinder 30, support mechanisms 43 and 44, case sealer/gluer 
52, case magazine/supplier 6; see figures 8-10. The elevator lifts at least one good 24 
into opened-bottom erected cases (cardboard) 1 1 and returns to a loading position after 
support mechanisms 43 and 44 directly support the products in the case 1 1 
substantially over the top of the elevator mechanism; see figure 10. The support 
mechanisms 43 and 44 operate between two positions; see figures 9-10. The box top 
flaps are also folded; see column 3, lines 3-8. Box erector apparatus comprises suction 
cups 47 and 50; see US 3,739,696 (incorporated by Graham et al.) 

Even though the box of Graham et al. does have flaps the apparatus and method 
of bottom loading containers is fully anticipated whether or not the box flaps exist. The 
respective preambles of claims 1 and 35 do not add structure to either claim. 
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Claim Rejections - 35 USC § 103 



3. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 



(a) A patent may not be obtained though the invention is not identically disclosed or described 
as set forth in section 102 of this title, if the differences between the subject matter sought to 
be patented and the prior art are such that the subject matter as a whole would have been 
obvious at the time the invention was made to a person having ordinary skill in the art to which 
said subject matter pertains. Patentability shall not be negatived by the manner in which the 
invention was made. 



4. Claims 6-9 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Graham et al. (US 4,179,866) in view of Reinfeld et al. (US 4,550,549). 

The invention of Graham et al. does not specifically include a labeling apparatus 
operatively connected to the finishing apparatus. Reinfeld et al. teach a labeling 
apparatus in the apparatus and method of packing articles operating on completed 
containers 52 along discharge conveyor 80; see figure 14, column 5, lines 52-56. It 
would have been obvious of one of ordinary skill in the art to include the use of a 
labeling apparatus as taught by Reinfeld et al. in the invention of Graham et al. in order 
to mark a package as desired. 

Regarding the limitations of a first and second feed conveyors of claims 7 and 8, 
Graham et al. disclose first load conveyor 21 and second conveyor 26 on separate 
planes. 



5. Applicant's arguments filed 10/7/03 have been fully considered but they are not 
persuasive. The apparatus of Graham et al. could conceivably operate the same 
(except for closing the bottom flaps) on a container without bottom flaps. While features 



Response to Arguments 
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of an apparatus may be recited either structurally or functionally, claims directed 
towards an apparatus must be distinguished from the prior art in terms of structure 
rather than function. See In re Schreiben 128 F.3d 1473-78, 44 USPQ2d 1429-32 
(Fed.Cir. 1997) and Hewlett-Packard Co. v, Bausch & Lomb Inc, 909 F.2d 1464, 1469, 
15 USPQ2d 1525, 1528 (Fed.Cir. 1990). The effect of a different product (container) 
used in the apparatus does not modify the apparatus nor make the apparatus 
ineffective. Likewise the method of bottom loading products into a container (method 
step c, claim 35) is still taught and well known in the art. It has been held that to be 
entitled to weight in method claims, the recited structure limitations therein must affect 
the method in a manipulative sense, and not to amount to the mere claiming of a use of 
a particular structure. Ex parte Pfeiffer, 1962 CD. 408 (1961). 



Conclusion 

6. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Christopher R Harmon whose telephone number is 703- 
308-8643. The examiner can normally be reached on Monday-Thursday from 8-6. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Rinaldi Rada can be reached on 703-308-2187. The fax phone number for 
the organization where this application or proceeding is assigned is (703) 872-9306. 

Any inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to the receptionist whose telephone number is 703-308- 
1148. 
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